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ABSTR-ACT . / / • 

This paper discusses the implications and probable ^ 

impact of proposed federal legislation governing collective^ 
^bargaining for state and local government employees, i;neluding 
teachers and school administrators. The author focuses his attention 
on HR 8677, which would create a federal commission to regulate 
public employer-employee relations, and HR 77/ which would place all 
public employees under jurisdiction of the National Labor Relations 
Act. Passage of either bill is unacceptable, the author feels, 
because it would .allow a federal agency to preempt the - authority of/ 
elected statre and local government officials. For the public schop^s, 
such a law wouid cause even mor,e damage,* he argues, by unduly / 
■broadening the scope of collective negotiations .and. by undermining 
the traditional distinction in employment matters between teachers 
and administrative personn.ei. (JG) ■ 
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' Hi CHITA/ Kansas . , , . 

iffROPOSED FEDERAL lAWS COVERING COLLECTIVE BARGAINING FOR PUBLIC H ^vylo.,4»^>' 

by Fred M. Heddinger 

Let me begin by pointing out "that the issues presented 
by proposed federal laws covering collfctive p-arpaining for 
public empi ovff?^arp pfrh/ >ps the most important current issiles 
to confront public officials. and to con front the 'general 
functioning of repr fsfmtatt ve gove rnment" in our society , 
These issues are far-reaching and of fundamental significance - 

they DESERVF far. MORE ATTENTION AND DISCUSSION THAN THEY HAVE 

received to this point in ti me. 



Tm RECENT COURT actions' IN Federal courts have a signif- 
icant BEARING ON OUR DISCUSSIONS HERE ABOUT PROPOSED FEDERAL 
COLLECTIVE BARGAINING LAViS., So LET ME TOUCH UPON THE SIGNIF- 
ICANCE OF THOSE CASES BEFORE TURNING TO OTHER AREAS OF DI SCUSS ION . 
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• The whole proposition as to whether or not the Federal 

GOVERNMENT HAS THE AUTHORITY TO ENACT AND IMPLEMENT LEGISLATION 
SUCH A§ WERE EMBODIES IN IIR 8577 AND fIR 9730. OR S 329^1 AND 

S 3295 (93rd congress - IIR 77 .is equal to HR 9730). has been 

LARGELY PREDICATED UPON THE HarYLAND V. WiRTZ CASE AND AN 
EARLIER CASE THAT DEALT WITH THE SOVEREIGNITY RIGHTS OF STATES 
WHEN ENGAGED IN 'PROPRIETARY FUNCTIONS REGULATED BY FEDERAL 



JMTER'STATE cbMHERCE REGULATIONS, ThE TWO CASES ALLUDED TO 

.previously throw new li.ght on the effect of those becisfons, 
especially the maryland v. i'flrtz decision, 

Recently the Hatiomal League of Cities and the National 
Governors Conference filed suit in the U.S. FIistrict Court 
for'the Dj^strict .of Columbia, challenging ] 974. amendments to 
'the Fair Labdr .Standards Act, vIoinimg as plaintiffs in the 
SUIT., are the State of Arizona-j the metropolitan government of 
Nashville and-%vidson County, Jennesseej Salt Lake City, 
l>TAHj THE. City OF LoMPoc/ California and the City of Cape 
GiRAROEAU, Missouri-, 

t» I 

\ 

\ . • 

Seeking' A declaratory judgment that the amendments' 
"unconstitutionally attempt to regulate essential state and 
local government functions", bY/Placing municipal and state 
employees under Federal V'^age -and hour rules, the suit relies 
■upon the Tenth Amendment to the Constitution which says: 
"The power not designated to -the 'Jnited -States by the Con- 
stitution NOR PR0HI)^IT€D BY IT TO THE STATES,'' ARE RESERVED 

to THE STATES RESPECTIVELY OR TO THE PEOPLE", IhE SUIT 

/ , - ■• 

FURTHER CITES VIOLATION 'oF THE FiFTH AmENQMENT, ALSO, ThIS 
PENDING COURT CASE I.S ESPECIALLY SIGNIFICANT, SINCE THE WlBIZ. 
CASE GREW. OUT OF A 1965 AMENDMENT TO THE FaIR LaBOR STANDARDS 

Act that was largely overlooked by state and local governments 
and thAt was not really recognized for what it was at the 
time of enactment. 



-Congressman! Thompson/ JIHO headed the House sub-committee 

THAT conducted HEARINGS ON HR 8677 AND HR 973^ AND- OTHER • 
CONGRESSMEN; WHO LxPRESSED SUPPORT FOR SUCH LEGISLATION BASED 
MUCH OF THEIR SUjPPORT ON THE PRESUMPTION OF STATE LOSS OF 
SOVEREIGNITY THAT GREVI OUJ OF THEjllRT?. CASE. VIe VHLL C'OME 
.BACK TO A LATER DISCUSSION- ON VLlRII. ' . : ' 

! 

. The second |regent casz that' I bring to your attention is 

ONE OUT OF THE uj.S. DISTRICT CoURT FOR THE MIDD.LE DISTRICT OF 

..North Carolina where the court upheld the" constitutionality - 
OF.A North CaroJina statute that declares agreemenIs or con- 
tracts between State and local governmental agencies to be , . 

against THE PUBlIiC POLICY OF THE SJATE AND ILLEGAL. . 

This court ^decision grew out of a suit filed by the North 
Carolina Association of Educators that claimed that the statute . 

VIOLATED THEIR CONSTITUTIONAL RIGHTS UNDER THE FEDERAL CON- 
STITUTION.. Said THE court: .". . . we cannot accept the 

PREMISE - - - THAT STATE GOVERNMENTAL UNITS (aRE REQUIRED TO) 
NEGOTIATE ANd' ENTER INTo' CONTRACTS WITH THEM (UNIONS).. ThE 

Constitution does not mandate that' anyone, either the government 

OR PRIVATE parties. BE COMPELLED TO TALK TO OR CONTRACT WITH AN 
ORGANIZATION." 



"S'eTTING goals AND MAKING POLICY^DECISIONS AR€ RIGHTS 
INURING TO EACH c!tIZEN-J ALL'C ITIZENS HAVE f HE RIGHT TO ASSOC- 
'lATE IN GROUPS IN ORDER TO ADVOCATE THEIR SPECIAL I NTERESTaJr-O 



THE GOVERNMENT; AND IT IS SOMETHING ENTIRELY DIFFERENT TO GRANT 
Ani ONE INTEREST GROUP SPECIAL STAT'IS AND ACCESS TO THE DECISION 



MAKiING PROCESS/ THE COURT SAID.- 



1 "The PRIVATE employer's prerogatives are his to SHARE AS 
HE SEES FIT, BUT THE CITIZEN'S RIGHT TO PARTICIPATE IN- GOVERN- 

I ■ 

MENTAL DECISIONS CANNOT BE BARGAINED AWAY BY ANY PUBLIC OFFICIAL 
THE IjUDGE SAID, 



J The court pointed out reliance upon the Tenth Amendment 

AND jSAID THESE THINGS: "VlEWED IN THIS CONTEXT, PLAINTIFF'S 
PURPjDRTED RIGHT TO ASSOCIATE VIA COLLECTIVE BARGAINING MUST 
COMPETE miH EQUALLY, IF NOT MORE IMrORTANT RIGHTS BELONGING 
TO THE CITIZENRY." 



"The ACTUAL decision of how to accommodate PCIBLIC EMPLOYES 
IN THE DECISION-MAKING PROCESS WITHOUT DENYING THE PfGHT OF 
ASSOCIATI-ON TO OTHERS IS A LEGISLATIVE DECISION. BoTH LEGALLY 
AND LOGICALLY THAT DECISION IS THE PREROGATIVE OF THE LEG IS- 
LATURE^ WHICH IS MUCH BETTER SUITED TO .MAKE IT THAN ARE THE 
FEDERAL COURTS, WHOSE MANY DUTIES CANNOT, UNDER OUR SYSTEM OF 
GOVERNMENT, INCLUDE THOSE OF LEGISLATION. IN NoRTH CAROLINA^ 
THE LEGISLATURE HAS DECIDED TO RESOLVE JHE COMPET I NG " INTERESTS. 
BY VOIDING CONTRACTS BETWEEN THE STATE AND PUBLIC EMPLOYE LABOR 
ORfiAN-I-ZATTONS." • , ■ ■ 

• * 

- The court emphasized that states' sovereignity "means more 

THAN prerogatives BELONGING TO SOME INANIMATE OBJECT; RATHER IT 



SIGNIFIES THE RIGHT OF THE PEOPLE OF A STATE TO GOVERN tHEM- ■ 
SELVES UNDER THE FORM OF GOVERNMENT oKtHEIR CHOOSING," 

IN^ TESTIMONY BEFORE THE PREVIOUSLY REFtoCED Ho'uSE SUB- 
COMMITTEE REPRESENTATIVES OF THE- ORGANIZATIONsl^AKINCr UP THE 

Coalition of American Public .Employees (CAPE) MADr\REFERENCE 

TO liLEIZ AND A fllSSOURI CASE AS ILLUSTRATIVE OF THE FACT THAT 

1 \ 

SOVEREIGN IMMUNITY IS NO LONGER AN ISSUE FROM SUCH LEGISLATION 
AS IS PROPOSED BY THESE VARIOUS BILLS. HoV/EVER, THE CITEdX 
PASSAGE FROM T^^E MISSOURI CASE WOULD HAVE ONE BELIEVE THAT \ 

THE Court reached. an opposite conclusion than |It did, The U.S. 
Court in Employe es of thf Pfpartment of Puri i cI [(fai th amp ^ tv 
Welfare of ^Ii ssoiirt ft al vs. FIfpartmfnt of Public Hfai th amf. 
Welfare of Missouri ft ai , in fact; said: "By holding "that 
Congress did not (emphasis added) lift the sovereign immunity 
OF THE States under FLSA (Fair Labor Standards Act), we do not-. 

MAKE THE EXTENSION OF COVERAGE TO STATE EMPLOYEES MEANIJ^GLESS, : 

Section 16 (c) (of FLSA) gives the Secretar-y -of tABOR' 

■AUTHORITY TO BRING SUIT' FOR UNPAID M IN IMUM WAGES OR UNPAID 
OVERT IMJ^^0MF^N5ATON' UNDER FLSA." ThE POINt'mADE BY THE CoURT 
V'/AS THAT ALTHOUGH WlRJZ ESTABLISHED THE CONSTITUTIONAL BASIS 
FOR THE APPLICATION OF FLSA TO THE StATES AND THEIR EMPLOYES, 
i^^ISSOURI SAYS THAT SUCH ACTION DOES NOT. LIFT THE SOVEREIGN .... 
IMMUNITY OF THE RESPECTIVE STATES, The'CoURT SAID: "Tf£) . 
HISTORY AND TRADITION OF THE ELEVENTH AMENDMENT INDICATES THAT 

* If 

BY REASON OF THAT BARRIER A FEDERAL COURT IS NOT COMPETENT TO - 
RENDER JUDGMENT AGAINST A NONCONSENTI NG StATE." 



As YOU CAN SEE, THESE REFERENCES DISCUSSED THUS FAR AT 
THE LEAST RAISE CONSIDERABLE QUESTION REGARDING THE STATEMENT 

« 

MADE BY Ralph 'J. Flynn, CAPE executive director, before the 
Senate Sub-committep on Labor where he said: "The authority 
FOR federal intervention is now equally incontestable; it has ^ 
been confirmed both in constitutional theory through a series 

OF COURT decisions AND IN PRACTICE BY THE INCLUSION OF STATE 
AND LOCAL EMPLOYEES UNDER FEDERAL 'WAGE-PR ICE CONTROLS." ThE 
POINT IS, THERE IS GOOD REASON TO BELIEVE THAT THE LEGISLATIO'N 
PROPOSED BY THESE VARIOUS BILLS MAY BE, AND SHOULD BE, CON" 
SIDERED VIOLATIVE OF. SIATES'^ RIGHTS PROTECTED BJ THE FEDERAL 

Constitution. ' - • _ - 

Let me return^ to- tHe fundamental issues of the proposed 

LEGISLAtlON.. ''As i SAID BEFORE, TRF ISSUES PRESENTED BY PR QPOSi^D. 
FED ERAL LAW ?^ mVFRTNG COLLECT IVE BARGAINING FOR PUBLIC EMP UOYEB. 
ARF PERHAPS THE MOST IMPORTANT CURRFNT IS SHFS TO CONFRONT 
PUBLIC OFFICIALS. AND TO CONFRONT THE GENERAL FUN CTIONING OF. 
RFPRFSFNTATTVF GOVERNMFNT IN OUR SOCIET Y. ThESE ISSUES ARE FAR- 
REACHING AND OF FUNDAMENTAL STGNIFilCANCE. 

K'tTHOUT overplaying THE SIGNIFICANCE OF THESE PROPOSALS , 
LET ME ASSIIRF VOH THAT Vj MAT IS" PROPOSED IN THESE PENDI NG FEDERAL 
RILLS WILL RADICALLY CH V^-F T'-^^ MANN'FR TN WHICH PUBLIC POLICE 
, REGARDING PUBL IC SERVICES " EDUCATION AND ALL OTHER PUBLIC SERVICES 
l^jFTRHTNPn IN^ALL STATES. 



If we are to understand, and appreciate, the likely con- 
sequences of the pending federal legislation for public employe 

COLLECTIVE bargaining, THERE IS A BASIC FUNDAMENTAL PRINCIPLE 
THAT WE MUST UNDERSTAND. 

Collective bargaining is' a process of labor RgLATi-oNs r - 

It IS MOT A PROCESS V^HEREBY THE GENERAL FORM^ QUANTITY OR QUALITY 
OF PUBLIC SERVICES ARF-T-O BE DFTERMINED . It IS NOT A DEVICE T^ 

determ i ne publ i c pol i cy . . 

In order to fully appreciate this, think about- how repre- . 

SENTA^TIVE GOVERNMENT IS .DESIGNED TO FUNCTION, ThE GENERAL PUBLIC 

American society - has opted for a, form of government whereby 
elected, and appointed,. officials are designated to represent 
the interests of the general. public. even in these troubled 
Watergate times, it is, generally recognized that the basic. system 
THAT Americans have. chosen for general governance provides the 
greatest personal frf^edom, and the greatest personal security; 
of any system of government now in existence, or that has existed 
in the past. Therefore, we need to; keep carefully in mind , as 

WE look at these federal proposals to control (F^blic employers 

^ / - ■ ■ 

km PUBLIC EMPLOYES, THE EFFECT THAT SUCH PROPOSALS MAY HAVE 

/ 1 " ' ' 

^ON THE PROPER FUNCTIONING OF R FPI^ESE NTATI VE GOVERNMENT . To THE 
DEGREE THAT SUCH PROPOSALS ARE ALLOWED TO ENCROACH ON THE FUNC- 
TIONING OF REPRESENTATIVE GOVERNMENT, EVERYONE ULTIMATELY LOSES, 
INCLUDING THE EMPLOYES, WHOSE ORGAf^ tZATION MAY HAVE WON- A TEMPORARY 

; ■ 

ADVANTAGE. ■ 



To ALLOV/ PUBLIC POLICY TO BE DETERMINED- THROUGH A COLLECTIVE 
BARGAINING PROCESS DESTROYS-/ OR ESSENTIALLY EMASCULATES, THE 
FUNCTIONI.NG -OF REPRESENTATIVE GOVERNMENT. 

AmERICAI^I SOCIETY HAS CAREFULLY CHOSEN AND DESIGNED A SYSTEM 
OF REPRESENTATIVE GOVERNMENT WHICH IT OSES TO DETERMJNE PUBLIC 
POLICY AT THE NATIONAL, STATE, AND LOCAL LEVEL. VIe MAY NOT ; 
ALWAYS BE HAPPY WITH THE PRODUCT OF THIS SYSTEM OF GOVERNMENT,, 
BUT NONETHELESS, OVER A PERIOD OF ALMOST 200 YEARS AMERICAN 

society has utilized this somewhat novel system of governhe-nt. 
Collective bargaiNi'i^ig in no way repeals. that system of govern- . 
ment, and public officials have a_ heavy responsibility to 

ENSURE THAT COLLECTIVE BARGAINING DOES NOT BECOME A VEHICLE FOR 
DETERMINING PUBLIC POLICY. ^ ■ - 

V/.HAT,,,T'HEN, IS THE RpLE OF COLLECTIVE BARGAINING, IF ANY, 
IN PUBLIC EDUCATION OR ANY OTHER FORM OF PUBLI C ' SERVICE? ThAT 
ANSV-^ER IS BOTH SIMPLE AND COMPLEX. 

•■• If school employes and other public employes wish TO 
> ORGANIZE- FOR BARGAIN-ING PURPOSES, AND WISH TO HAVE SOME THIRD 
PARTY BARGAINING AGENT REPRESENY THEM IN SUCH BARGAINING, THEN 
SUCH BARGAINING SHOULD PROPERLY BE RESTRICTED ESSENTIALLY TO 
ECONOMIC CONCERNS OP THE EMPLOYES AND THE WORKING CONDITIONS 
THAT AFFECT THEM VIHICH ARE NOT OF A PUBLIC POLICY NATURE. 



Public officials should never be in the position of 
bargaining away, or constraining, the public services to >/hich 
the publi.c should be entitled. 

This .basic principle is so simple that it needs no further 

ELABORATION. MeRELY KEEP IN MIND THAT EMPLOYE UNIONS HAVE A 

very legitimate' and natural- interest to represent - that of 
their membership, such unions do not represent children or the^ 
general public, and we need not be reluctant to point this out, 
Courts in many states have consistently ruled that interests 
of teachers are private interests as contrasted with the inter- 
ESTS OF THE GENERAL PUBLIC. So KEEP IN MIND THAT PUBITC OFFICIALS 
ARF CHARGED WITH THF RESPONSIBILITY OF REPRRSEN TTNG THE PUBLIC 
INTEREST - UNIONS AND EMPLOYES ARB NOXl ThI IS, THE SCOPE OF 
BARGAINING AS SUGGESTED BY THESE PROPOSED BILLS IS FAR TOO 

broad - is left virtually unprotected, 

Another problem of these proposals is the determination as. 

TO WHOM IS TO BE EXCLUDED FROM THE BARGAINING PROCESS, If PUBLIC 
OFFICIALS, SUCH AS SCHOOL BOARDS, ARE CHARGED WITH REPRESENTING 
THE PUBLIC INTEREST AND THE .ESTABLI SHMENT AND .IMPLEMENTATION, OF 
PUBLIC POLICY IN ACCORDANCE WITH THE .DIRECTION OF THEIR CONSTIT- 
UENTS, AND THE NATURAL FUNCTIONING OF REPRESENTATIVE GOVERNMENT, 
THEN SUCH OFFICIALS MUST HAVE A SUFFICIENT BODY OF OTHER PEOPLE 
TO SERVE RS PUBLIC AGENTS IN THE IMPLEMENTATION AND DAY-TO-^DAY 
OPERATION OF SUCH PUBLIC POLICY, In THE CASE OF SCHOOLS, THIS . 
THEN MEANS THAT A SUFFICIENTLY LARGE BODY OF SCHOOL ADMINIS-" 
TRATORS AND OTHER ADMINISTRATIVE PERSONNEL MUST BE EXCUJDED FROM 

' 10 



, ' - 10 - 

THE BARGAINING PROCESS SO THAT THE PUBLIC'S INTEREST I S' SERVED 
AND SO THAT A POSSIBLE CONFLICT OF SELF-IIJTEREST DOES- NOT GET 
IN THE WAY OF ^SERVING THE PUBLI.C INTEREST. HhEN COLLECTIVE 
BARGAINING IS APPLIED TO EDUCATION OR OTHER FORMS OF PUBLIC 
SERVICE^, CLASSE.5 OF PEOPLE LIKE SUPERINTENDENTS, PRINCIPALS, 
OTHER SUPERVISORS, AND --.CONF I DENT lAL EMPLOYES MUST BE EXCLUDED 
FROM SUCH A PROCESS, ThESE PFOPI F-SHOULD EXPECT TO - AND SHOULD 
BE EXPFCTFD TO - FUNCTION AS AGENTS OF THE SCHO OI pOARD AND THE 
GENERAL PUBLIC AND SMOUI D NOT MISUNDERSTAND T HFTR OBI IGATION IN 
THIS REG/\RD . . ^ ^ \ ' 

. 'In its recent decision ^in the Bell Aerospace case the b.S. 
Supreme Court said in dicta: . ' 

"STiPERVISORS are MANAGEMENT PEOPLE, ThEY HAVE DISTINGUISHED 
THEMSELVES TN THEIR VTORK,' ThEY HAVE DEMON- 
STRATED THEIRS ABILITY TO TAKE CARE OF THEM- 
SELVES WITHOUt DEPENDING UPON THE PRESSURE 
OF COLLECTIVE ACTION, tlo ONE FORCED THEM TO 
BECOME. SUPERVISORS. ThEY ABANDONED THE 



\ 'collective security' of T¥e rank and FILE 

\ voluntarily^ yBECAUSE THEY BELIEVED THE OPPOR- 



'ERIC 



TUN IT I ES/ THUS OPENED TO THEM TO BE. MORE VALUABLE 
TO TH^/tHAN SUCH 'SECURITY'. It S^EMS WRONG, 
AND IT IS WRONG, TO SUBJECT PEOPLE 0 
WHO HAVE DEMONSTRATED THEIR INITIATI 
AMBITION AND THEIR ABILITY TO GET AHl 
LEVELING PROCESSES 'OF SENIORITY, UNJFORMITY AND 

11 



THIS KINDy 
/E, THEIR 

;ad, to the 



STANDARDIZATION THAT THE SUPREME CoURT RECOGNIZES 

as being fundamental principles of unionism." 

Later- in its decision on this case, the Court said: ^-^ 

J 

"In sum, the Board's^ early decisions, the purpose 

AND LEGISLATIVE HISTORY OF THE TaFT-HaRTLY ACT OF 

IW, THE Board's subsequent and consistent con- 

\ . 

STRUCTION OF THE ACT FOR MORE THAN TVJO DECADES, 
AND THE" DECISIONS, OF THE COURTS OF APPEALS, ALL 
POINT UNMISTAKABLY TO THE CONCLUS I'ON, THAT 'MANAG- 
ERIAL -eSpLOYEES' ARE NOT COVERED BY THE ACT . We 
AGREE WITH THE CoURT OF ApREALS BELOV THAT THE 

^ Board 'is Not now free' to read a new and more 
restrictive meaning into the, act.. " 

Albert Shanker, president of the American Federation of 
Teachers, said some interesting things about this in his test- 
imony BEFORE THE SENATE LaBOR SuB-COMMITTEE . SaID SHANKER: 
. . THE AFT OPPOSES .SUPERVISORS AND TEACHERS -IN THE SAME 
BARGAINING UNIT UNDER ANY CIRCUMSTANCES. OUR RATIONALE IS QUITE 

SIMPLE. Supervisors are agents of the employer in a school 

DISTRICT as anywhere ELSE. THEIR SUPLRVISORY AUTHORITY DOES 
NOT DIMINISH ONE IOTA BECAUSE OF INCLUSION IN THE BARGAINING 
UNIT AND .THAT INCLUSION ALWAYS LEAVES OPEN THE POSSIBILITY OF 
SUPERVISORY OR EMPLOYER DOMINATION." ". . . THERE JS ALV>JAYS THE 
QUESTION OF HOW CAN A BARGAINING AGENT POSSIBLY REPRESENT A 
TE'ACHe4 WHO FILES A GRIEVANCE AGAINST HIS PRINCIPAL IF THE 

\ 'JO-' 



PRlilCIPAL' IS ALSO IN THE BARGAINING UNIT? SuCH SUPERVISORY ^ 
INCLUSION IN EMPLOYEE BARGAINING UNITS IM THE PRIVATE SECTOR 
WOULD BE TERMED .SIMPLE COMPANY t)N I ON ISM, ' ' 

^. "Having suPERVisc)iys in th6 same bargaining unit as subordinate 

EMPLOYEES IS THUS .COR^/oSI VE, OF THE FUNCT' . \ UNION. BuT^ ■ 

if IS ALSO SUBVERSIVE OF THE FUNCTIONS 01- M.^lMGEMENT FOR WHILE ' 
THERE IS THE CHANCE, THAT THE MANAGERS MAY SUBVERT THE UNION, 
THERE I'S ALSO THE CHANCE THAT THE UNION MAY SUBVERT THE MANAGERS. ' 



"An examination of the arguments favoring fHE OPTION FOR 
SUPERVISORY INCLUSION QUICKLY REVEALS THEIR SpECIOUS NATURE. We 
ARE SURPRISED THAT AT THIS LATE DATE THE, ARGUMENT IS STILL HEARD 
THAT A SOMEHOW UNIQUE SITUATION EXISTS IN PUBLIC EDUCATION AND THAT 
A "community OF INTEREST" BETWEEN ALL INVOLVED IN PUBLIC EDUCATION 
■GIVES, RISE TO THE NEED FOR SPECIAL PROVISION TO ALLOW^ FOR SUPER- 
VISORY INCLUSION. The suggestion is that when SUPERVISORS AND 
TEACHERS ARE TOGETHER IN THE SAME ORGANIZATION, COLLECTIVE BAR- 
GAINING VMLL WORK TO SOLVE EDUCATIONAL PROBLEMS AND THAT Tn^RE 
WILL BE SOMETHING CALLED "UNITY OF THE PROFESSION." In FACT, f 
THE IMPRESSION IS GIVEN THAT IF THERE IS NO POSSIBILITY F^OR 
SUPERVISORS TO BE INCLUDED IN TEACHER BARGAINING UNITS, PROGRESS 
TOWARD FINDING THE SOLUTIONS TO PROBLEMS IN EDUCATION WIL|_ BE 
IMPEDED. No EVIDENCE IS OFFERED TO SUPPORT THIS VIEWPOINT AND 
WE- IN THE AFT CAN PRESENT D'lRECT EVIDENCE TO REFUTE ITT"/ 



Obviously, the econom.ic concerns of such croups (supervisors - 

AND others) must BE RECOGNIZED AND DEALT WITH. ThIS SHOULD NOT BE 
DQNE THROUGH ORGANIZED COLLECTIVE BAR6AJNING, HOWEVER, AND SHOULD 
BE K A DIFFERENT WAY, v,'HICH IS A SUBJECT UNTO ITSELF-i 

' The proposed federal legislation would legalize strikes^. 

BY PUBLIC EMPLOYES. STRIKES BY SCHOOL EMPLOYES, OR OTHER 
PUBLIC EMPLOYES, CANNOT BE SANCTIONED BECAUSE THE GENERAL PUBLIC 
IS ALMOST POWERLESS -TO STAND AGAINST SUCH A FORCE. LEGALIZING 
STRIKES BY PUBLIC EMPLOYES CREATES A SITUATION WHICH LEAVES THE 
PUBLIC LITT,LE CHOICE BUT CAPITULATION WHEN CONFRONTED WITH A 
DENIAL- OF THE -VERY PUBLIC SERVICE THAT THE FUNCTIONING OF REPRE" 
•SENjATIVE GOVERNMENT HAS DIRECTED SHOULD EXIST AS A MATTER OF 
PUBLIC POLICY. 

4 

Despite THE protestations of employe groups/ it should be " 

REALIZED THAT THERE IS NO INHERENT RIGHT TO STRIKE, EITHER IN 
PUBLIC OR PRIVATE EMPLOYMENT. THE UnITED StATES SUPREME CoURT,. 

iN^iTS .1971 ^:ecision dealing with the United Federati'on of' Postal 
Clerks,^ said: "Give^n Vhe fact that there i.s no Constitutional 

RIGHT TO STRIKE, IT IS NOT IRRATIONAL OR ARBITRARY FOR THE 

; Government to condition employment on a PROt<iiSE not_ to withhold 

LABOR COLLECTIVELY, AND TO. PROHIBIT PUBLIC STRIKES BY THOfE IN 
EMPLOYMEflT 

c 

Many will then say, if the legal'right to strike by public 

EMPLOYES IS TO BE .DENIED, THEN INTEREST ARBITRATION BINDING ON 
BOTH PARTIES MUS/T BE USED AS AN ALTERNATIVE TO STRIKES. ThIS 



IS NONSENSE. BiMDING ARBITRATION IS NO BETTER' SUBSTITUTE THAN 
STRIKE FOR THE PROPER FUNCT-I0NIN6 OF REPHEGENTATI VE GOVERNMENT. 

Arbitrators should not be placed in the position of establishing 

public policy - THIS IS A FUNCTION TO BE WHOLLY RESERVED TO 
PUBLIC OFFICIALS WHO ARE THE AGENTS OF THE PUBLIC. GRIEVANCE 
ARBITRATION - A J?-ROCESS V^IHEREBY DISPUTES THAT ARISE AS TO THE 
MEANING OF-AN ALREADY* EXISTING CONTRACT - MAY BE AN ACCEPTABLE 
WAY.-OF 'resolving DISPUTES UNDER A CONTRACT. ARBITRATION, HOW- 
EVER. IS NO WAY-TO.REAXH the SUBSTANCE OF AN AGREEMENT. HAVING 
ARBITRATION AVAILABLE AS A SUBSTITUTE FOR 'eFFECLIVE BARGAINItl^ 
VIRTUALLY ENSURES THAT EFFECTIVE BARGAINING WILL NOT" TAKE PLACE. 

Thus. miLE medtation and fact finding are acceptable ways of 

ENDEAVORING TO- RESOLVE 'iMPASSE'S ON SUBSTANTIVE I SSUES TN PUBLIC 
SECTOR COLLECTIVE- BARGAINING. STRIKES AND ARBITRATION ARE NOT^ 
ACCEPTABLE AND SUFFICIENT EXPERIENCE- ALREADY EXISTS TO^SUFP^RT 

that -notion. « ''j ' .""^ * 

Obviously, all of the empl'oye groiips' 'see king such legisla- 

TIONmVE STRONGLY SUPPORTED LEGALIZING STRIKES BY PUBLIC EMPLOYES 

Again. Mr. Shanker had so^methlng EXPEtiALLY interesting to say: 

'I WANT TO STATE m .No" UNCERTAIN TERMS THAT THE 
AFT CONSIDERS THE RIGHT TO STRIKE TO BE AN ABSO- 
LUTELY BASIC ELEMENT IN'ANY SYSTEM OF LABOR RELA- 
TIONS WHICH HAS AS ITS AIM THE GRANTING OF - 
EKpLOYEES THAT FUNDAMENTAL RIGHT OF HAVING A 
SAY IN DETERMINING THE CONDITIONS UNDER WHICH' 
THEY I^UST. WORK THROUGH MEANINGFUL COLLECTIVE 

BARGAINrNG. WhEN THE RIGHT TO WITHHOLD LABOR 



IS LIMITED THEN THE WORD BARGAINING LOSES 
ITS MEANING BECAUSE THE POWER OF EMPLOYEES 
IS DISSIPATED. Vi!TH THF STRIKE TOOL, TH^- " 
FMPIOYFR I-S FORCFD TO mMSTDER ALTFRNAT WE^-- 
nnFS THE PUP.I TP. VALUE T HF SERVICE ENOUGH TO 
^NriTCATE MFFT ^ F' THE DEMANDS; H OW M'ICH OF A 
T,/^v ]^]r ^P^<^^^ ts the phbi Tr WTI I TNG fo ASSiJMLL 
|S THF PUBIK V^;T^lINfi TO no WITHOUT THE SER- 
vtpf'for a TTMF? K'lTH nUT THE STRIKE, THERF. 
T-l MO MEANThlfiFIII PRESS HRF ON THE FMPLOYER- 
TO RFACH AGREEMFNI WITH IT_ S EMPLOYEE? .. • • ' 

(Emphasis added) 

"Some opponents of public employee strikes 

SUGGEST compulsory ARBITRATION AS A SUBSTITUTE 
FOR THE RIGHT TO STRIKE. LeT ME ^POTNT OUT, 
THAT WE have' NO OBJECTION TO BINDING ARBITRA- 
TION. But this ls arbitration jointly and 

•VOLUNTARILY AGREED TO. NOT COMPULSORY ARBITRA- 
TION WHICH destroys THE BARGAINING PROCESS BY 
REMOVING ALL INCENTIVE FOR COMPROMISE. 

Furthermore. I want to make clear that this 

DISCUSSION is FN REFERENCE TO WHAt IS KNOWN AS 
INTEREST NEGOTIATION— negotiation OF A. CONTRACT. 
A NEGOTIATED GRIEVANCE PROCEDURE WITH A TOP 
STEP OF COMPULSORY BINDING ARBITRATION AS A 
PART OF A-Ct)NTRACTUAL AGREEMENT HAS L0N6.^EEN 
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recognized as a legitimate means of resolving 
disputes during the life of a collective bar- 
gaining agreement. but of course, that initial 
a'greement should alv^ays be arrived at by a ' 
voluntary process or collective bargaining 
has no meaning." 

In testimony before the House sub-committee^ the then NEA 

PRESIDENT said: "PuBLIC SCHOOL TEACHERS, FOR EXAMPLE^ DO NOT 
PERFORM FUNCTIONS DIRECTLY AFFECTING THE PUBLIC HEALTH OR SAFETY. 
•As A RESULT, A DISRUPTION OF THEIR SERVICES FOR A TEMPORARY TIME 
PROBABLY WOULD NOT HAVE A SERIOUS EFFECT ON THE PUBLIC." It IS 

interesting to note that-no concern is expressed for the public 
welfare,.. a consideration that needs attention equal' to health 
and. safety . 

Under the House and Senate proposals that are generally 
supported by most employe groups, a separate federal commission 

would be ESTABLISHED FOR ADMINISTERING THE LAW. 

The proposal subjects all management decisions to the grievance 
process of the employe organization, thus forcing public employers 
and public employes alike to accept the results of binding arbitra"^ 

TION AS THE FINAL ACT^ION OF ALL MANAGEMENT DECISIONS. ThIS I? 
COMPLETELY I NTOI FRABLF. FSSFNTIAU.Y MAKING THE ARBITR 'ATOR A SUPI3R- 
GOVERNMEN TAI. BODY. PERHAPS GIVT MG HIM POWER RFYOND THAT WHICH THff. 
ORIGINAL PU n i lC FMPLOYFR BODY EN -IOYPD nHDFR STATUTE. TkI'S IS'AN 
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emasculation of" "the representative governmental process, 

. ,* Tied to the foregoing condition is a further troubling sit- 
uation. In the event that the two parties - public employer. and 

public employe agent - ARE UNABI^M"0 REACH AN AGREEMENT AFTER 
having GONE THROUGH THE MEDIA^^N AND FACT FINDING PROCESS 
PROVIDED IN THE PROPOSED LMj THE PARTIES ARE COMPELLED TO ACCEPT 
THE FINDINGS OF BINDING/^BITRATION-TO RESOLVE THE IMPASSE, ThUS^ 
ARBITRATORS ARE Q^mim POWER TO BOTH MAKING BINDING DECISIONS' 
UNDER A COn-m(dlj AS WELL AS DECISIONS AS TO THE SUBSTANTIVE 
ISSUES JQ^E INCLUDED IN A BARGAINING AGREEMENT. Fl FCTED OFFICIALS 
WOULD HAVE NOTHING LEFT WITH WHICH TO REPRE SENT THE INTERESTS OF 
THE GENERAL PUBLIC. UnDER SUCH AN ARRANGEMENT, ARBITRATORS BECOME 
SUPER-GOVERNMENTAL DECISION MAKERS, RESPONSIBLE TO NO ONE AND 
WORKING UNDER THE GENERAL COGNIZANCE OF THE PROPOSED FEDERAL 
COMMISSION WHICfc} V/OULD BECOME AN UNBELI EVA3LY. POWERFUL SUPER- 
GOVERNMENTAL BODY THAT WqULD CONTROL STATE AND LOCAL GOVERNMENT 
DECISIONS,.' It is DIFFICULT TO COMPREHEND THE ULTIMATE 'EFFECT OF 
SUCH AN agency!' ■ ' 

, On THIS issue- of a SEPAR'ATE COMMtSSION, .THE THEN NEA. PRES- 
IDENT' SAID BEFORE THE SeNATE SUB-COMMITTEE: ■ 

"Although NLRA coverage is acceptable and better 

THAN NOTHING, TRBRE ARE REASONS WHY WE CONSIDER 
■ " INCLUSION UNDER l\'LRA UNDESIRABLE, FoR ONE THING, 

there is a vast difference, between the public and 
private sector in that public employers are 
:Er|c . 18 ■ 



POLITICALLY AND SOCIALLY MOIIVATED, NOT PROFIT 
MOTIVATED AS THEIR COLLEAGUES IM THE PRIVATE 

SECTOR.. Moreover, the HLRB is already charged 
WITH massive responsibilities which keep it . 

MORE Tl-IAN BUSY. A.S ANDREW Bi'EMILLER, LEGISLA- 
TIVE director of AFL-CIO, put it last June 5 

DURING hearings 0^ COLLECTIVE BARGAINING FOR 
FEOERAL EMPLOYEES-: 'We SUPPORT THE IDEA OF 

a separate board for the reason that the 
National Labor Relations Board's existing 
jurisdiction is already very broad, ant>' the 
problem of dela-y, which already is serious in 

r c 

THE ADMINISTRATION OF THE PRESENT EXECUTIVE 
ORDER P'RpGRAM, MIGHT WELL BE ACCENTUATED ACROSS 
THE WHOLE SCORE- OF THE LABOR-MANAGEMENT FIELD. 

The SPECIAL, character of government emplgy.^ent 

INDICATES A SEPARATE AUTHORITY IS NEEDED WHICH - 
WOULD MORE READILY DEVELOP THE EXPERTISE FOR 
dealing' WITH THE PROBLEM'S COMING UNDER ITS 
JUR I SD I CT I ON . ' We ' AGREE WITH THE AFL-CI 0 . " 

Mr. Edward Miller, former National Labor Relations Board 
Chairman, in a recent comment about public employe collective 

BARGAINING, SAID THAT THE TWO IMPORT/^NT PROBLEMS ARE WHETHER 

Taft-Hartley FITS the public employee mold and whether the right 
TO strike should exist in the public sector. He said that gen- 
erally THE Taft-Hartley Act can apply to labor-management 

PROBLEMS THAT WILL ARISE IN THE PUBLIC SECTOR EVEN THOUGH THE 



Act was designed on the "free enterprise" model, As for'the 
right of public employees to strike, fllller said that the idea 
is not widely accepted and some system involving compulsory 
arbitration would have to be designed as a substitute for the 

iRIGHT TO STRIKE. ThE CHAIRMAN SUGGESTEl!) THAT HAVING PUBLIC 

employees under the same board with private employees would 
"make more sense". ' ' 

now, where does that lea^e us w'lth respect to the problems 
of the two kinds of proposals that are being, considered. 

/ 

Legislation like HR 8677, in summary, provides for these . 
things: 

.» 

• REGULATES PUBLIC EMPLOYER-EMPLOYE RELATIONSHIPS AND APPLIES 
TO ALL UNITS OF STATE AND LOCAL GOVERNMENT; 

• ESTABLISHES A NATIONAL PUBLIC EMPLOYES RELATIONS COMMISSION 

THAT WOULD FUNCTION MUCH AS THE NATIONAL LaBOR RELATIONS 

'\ - - " * - ■ 

Board does in private employment; 

- \ 

• Establishes an Unrestricted scope of bargaining which is 
defined as "terms and conditions of employment^and. other 

f^ATTERS OF MUTUAL CONCERN RELATING THERETO") (THIS LATTER 
PHRASE OPENS UP THE SCOPE OF BARGAINING TO THE DEGREE 
THAT NO ITEM OF PUBLIC POLICY DETERMINATION IS PROTECTED 
FROM THE BARGAINING PROCESS); , 

• INCLUDES SUPERVISORS IN THE COVERAGE OF THE LAW, MERELY . 
LIMITING SUPERVISORS TO SEPARATE BARGAINING UNITS BUT ■ 
ALLOWING THEM MEMBERSHIP IN THE SAME EMPLOYES' ORGAN I ZA" 
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TION THAT REPRESENTS RANK AND FILE MEMBERSj - 
ESTABLISHES. MEDIATION AND FACT FINDING AS vIaYS TO RESOLVE 
BAf^GAINING IMPASSES BETWEEN EMPLOYER AND EMPLOYE AGENT, 
BUT GOES BEYOND THIS IN ALLOWING THE EMP.LOYE AGENT TO OPT 
FOR A LEGALLY PERMISSIBLE STRIKE OR BINDING ARBITRATION 
(no such choice is GIVEN TO THE EMPLOYER);- 
• LOCKS. EMPLOYES INTO A UNION BY REQUIRING THE EMPLOYER TO 

.MAKE DUES DEDUCTIONS AND GIVES EMPLOYES LITTLE REAL CHANCE 
TO CHOOSE NOT TO BELONG TO A UNION OR PAY UNION DUES. 

• IT PROVIDES FOR FEDERAL REGULATION OF STATE AND LOCAL 
GOVERNMENT EMPLOYES IN A WAY WHICH PROBABLY CONTRAVENES 
tHE Cot^-^ITUTIONAL RIGHTS OF STATES AND LOCAL GOVERNMENTS. 

HR 77 (or HR 9730 from the 93rd Congress), which is the 

OTHER PROPOSAL -PRESENTLY BEING CONSIDERED. WOULD SIMPliY PLACE 
ALL PUBLIC EMPLOYES. UNDER THE JURI SDICATION OF THE NATIONAL 

Labor Relations Act and the National Labor Relations Board, 
Most of the faults, or problems, that one sees in HR 8677 

AND ITS operation UNDER A SEPARATE COMMISSION TO CONTROL. AND 
REGULATE ONLY PUBLIC EMPLOYES ARE EQUALLY PRESENT UNDER THE 
ARRANGEMENT OF HR 9730 AND THE NATIONAL LaBOR RELATIONS BoARD-. 

This despite the fact that NLRB has been somewhat more circum- 
scribed IN the past, in mandating bargaining over management 

I'SSUES AND IN ELIMtNATING MANAGEMENT PERSONNEL FROM THE BAR- 
GAINING PROCESS ON THEIR OWN, BEHALF. 



In my VI ew,.,.any- arrangement that permits some federal^ 

APPOINTIVE AGENCY TO PRE-EMPT STATE AMD LOCAL GOVERNMENT 
OFFICIALS IN THEIR DECISIONS REGARDING HOW THE MISSION OF THAT 
AGENCY IS TO BE PERFORMED, AND ITS WORKING RELATIONSHIP WITH 
THE EMPLOYES OF THAT AGENCY, IS COMPLETELY UNACCEPTABLE AND 
SHOULD be" REJECTED, - ' - ■ 




Rfi I:. Aerospace vs, Ma -t^^N^' ' ^^^"^ Rfiattoms Board. U. S. 
Supreme Court Ho. 72-1598. decided April 23, 197^. wherein 
THE Court ruled NLRB could not expand its rules to enlarge 

COVERAGE OF THE NATIONAL LaBOR RELATIONS ACT TO INCLUDE 
MANAGERIAL EMPLOYES. 

IImited Federation of Postal Clerks v^. Wtnston fi. Blouni. 
U.S. Postmaster General. I). S. Supreme Court upholding the 
decision of the U.S. District .Court for the District. of 
Columbia. Civil Action No. 32,97-59. wherein the union had 
challenged the Constitutionality of federal laws barring 

federal employes FROM' STRIKING. ThE CoURT HELD FOR THE 
GOVERNMENT. 



